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Summary



1. SINCE IT IS A PROVISION RELATING SPECIFICALLY TO STATE MONOPOLIES OF A
COMMERCIAL CHARACTER , ARTICLE 37 OF THE EEC TREATY IS IRRELEVANT WITH
REGARD TO NATIONAL PROVISIONS WHICH DO NOT CONCERN THE EXERCISE BY A
PUBLIC MONOPOLY OF ITS SPECIFIC FUNCTION - NAMELY , ITS EXCLUSIVE RIGHT - BUT
APPLY IN A GENERAL MANNER TO THE PRODUCTION AND MARKETING OF GIVEN
PRODUCTS , WHETHER OR NOT THE LATTER ARE COVERED BY THE MONOPOLY IN
QUESTION .

2 . IN THE ABSENCE OF COMMON RULES , OBSTACLES TO MOVEMENT WITHIN THE
COMMUNITY RESULTING FROM DISPARITIES BETWEEN THE NATIONAL LAWS RELATING
TO THE MARKETING OF A PRODUCT MUST BE ACCEPTED IN SO FAR AS THOSE
PROVISIONS MAY BE RECOGNIZED AS BEING NECESSARY IN ORDER TO SATISFY
MANDATORY REQUIREMENTS RELATING IN PARTICULAR TO THE EFFECTIVENESS OF
FISCAL SUPERVISION , THE PROTECTION OF PUBLIC HEALTH , THE FAIRNESS OF
COMMERCIAL TRANSACTIONS AND THE DEFENCE OF THE CONSUMER .

3. THE CONCEPT OF ' MEASURES HAVING AN EFFECT EQUIVALENT TO QUANTITATIVE
RESTRICTIONS ON IMPORTS "', CONTAINED IN ARTICLE 30 OF THE EEC TREATY ,ISTO
BE UNDERSTOOD TO MEAN THAT THE FIXING OF A MINIMUM ALCOHOL CONTENT FOR
ALCOHOLIC BEVERAGES INTENDED FOR HUMAN CONSUMPTION BY THE LEGISLATION
OF A MEMBER STATE ALSO FALLS WITHIN THE PROHIBITION LAID DOWN IN THAT
PROVISION WHERE THE IMPORTATION OF ALCOHOLIC BEVERAGES LAWFULLY
PRODUCED AND MARKETED IN ANOTHER MEMBER STATE IS CONCERNED .

Parties

IN CASE 120/78

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE
HESSISCHES FINANZGERICHT FOR A PRELIMINARY RULING IN THE ACTION PENDING
BEFORE THAT COURT BETWEEN

REWE-ZENTRAL AG , HAVING ITS REGISTERED OFFICE IN COLOGNE ,
AND

BUNDESMONOPOLVERWALTUNG FUR BRANNTWEIN ( FEDERAL MONOPOLY
ADMINISTRATION FOR SPIRITS),

Subject of the case

ON THE INTERPRETATION OF ARTICLES 30 AND 37 OF THE EEC TREATY IN RELATION TO
ARTICLE 100 ( 3) OF THE GERMAN LAW ON THE MONOPOLY IN SPIRITS

Grounds

1BY ORDER OF 28 APRIL 1978 , WHICH WAS RECEIVED AT THE COURT ON 22 MAY , THE
HESSISCHES FINANZGERICHT REFERRED TWO QUESTIONS TO THE COURT UNDER
ARTICLE 177 OF THE EEC TREATY FOR A PRELIMINARY RULING ON THE
INTERPRETATION OF ARTICLES 30 AND 37 OF THE EEC TREATY , FOR THE PURPOSE OF



ASSESSING THE COMPATIBILITY WITH COMMUNITY LAW OF A PROVISION OF THE
GERMAN RULES RELATING TO THE MARKETING OF ALCOHOLIC BEVERAGES FIXING A
MINIMUM ALCOHOLIC STRENGTH FOR VARIOUS CATEGORIES OF ALCOHOLIC
PRODUCTS .

2T APPEARS FROM THE ORDER MAKING THE REFERENCE THAT THE PLAINTIFF IN THE
MAIN ACTION INTENDS TO IMPORT A CONSIGNMENT OF '' CASSIS DE DIJON "'
ORIGINATING IN FRANCE FOR THE PURPOSE OF MARKETING IT IN THE FEDERAL
REPUBLIC OF GERMANY .

THE PLAINTIFF APPLIED TO THE BUNDESMONOPOLVERWALTUNG ( FEDERAL
MONOPOLY ADMINISTRATION FOR SPIRITS ) FOR AUTHORIZATION TO IMPORT THE
PRODUCT IN QUESTION AND THE MONOPOLY ADMINISTRATION INFORMED IT THAT
BECAUSE OF ITS INSUFFICIENT ALCOHOLIC STRENGTH THE SAID PRODUCT DOES NOT
HAVE THE CHARACTERISTICS REQUIRED IN ORDER TO BE MARKETED WITHIN THE
FEDERAL REPUBLIC OF GERMANY .

3THE MONOPOLY ADMINISTRATION ' S ATTITUDE IS BASED ON ARTICLE 100 OF THE
BRANNTWEINMONOPOLGESETZ AND ON THE RULES DRAWN UP BY THE MONOPOLY
ADMINISTRATION PURSUANT TO THAT PROVISION , THE EFFECT OF WHICH IS TO FIX
THE MINIMUM ALCOHOL CONTENT OF SPECIFIED CATEGORIES OF LIQUEURS AND
OTHER POTABLE SPIRITS ( VERORDNUNG UBER DEN MINDESTWEINGEISTGEHALT VON
TRINKBRANNTWEINEN OF 28 FEBRUARY 1958 , BUNDESANZEIGER NO 48 OF 11 MARCH
1958).

THOSE PROVISIONS LAY DOWN THAT THE MARKETING OF FRUIT LIQUEURS , SUCH AS"'
"CASSIS DE DIJON "', IS CONDITIONAL UPON A MINIMUM ALCOHOL CONTENT OF 25% ,
WHEREAS THE ALCOHOL CONTENT OF THE PRODUCT IN QUESTION , WHICH IS FREELY
MARKETED AS SUCH IN FRANCE , IS BETWEEN 15 AND 20% .

4THE PLAINTIFF TAKES THE VIEW THAT THE FIXING BY THE GERMAN RULES OF A
MINIMUM ALCOHOL CONTENT LEADS TO THE RESULT THAT WELL-KNOWN SPIRITS
PRODUCTS FROM OTHER MEMBER STATES OF THE COMMUNITY CANNOT BE SOLD IN
THE FEDERAL REPUBLIC OF GERMANY AND THAT THE SAID PROVISION THEREFORE
CONSTITUTES A RESTRICTION ON THE FREE MOVEMENT OF GOODS BETWEEN
MEMBER STATES WHICH EXCEEDS THE BOUNDS OF THE TRADE RULES RESERVED TO
THE LATTER .

INITS VIEW IT IS A MEASURE HAVING AN EFFECT EQUIVALENT TO A QUANTITATIVE
RESTRICTION ON IMPORTS CONTRARY TO ARTICLE 30 OF THE EEC TREATY .

SINCE , FURTHERMORE , IT IS A MEASURE ADOPTED WITHIN THE CONTEXT OF THE
MANAGEMENT OF THE SPIRITS MONOPOLY , THE PLAINTIFF CONSIDERS THAT THERE IS
ALSO AN INFRINGEMENT OF ARTICLE 37 , ACCORDING TO WHICH THE MEMBER STATES
SHALL PROGRESSIVELY ADJUST ANY STATE MONOPOLIES OF A COMMERCIAL
CHARACTER SO AS TO ENSURE THAT WHEN THE TRANSITIONAL PERIOD HAS ENDED
NO DISCRIMINATION REGARDING THE CONDITIONS UNDER WHICH GOODS ARE
PROCURED OR MARKETED EXISTS BETWEEN NATIONALS OF MEMBER STATES .

5IN ORDER TO REACH A DECISION ON THIS DISPUTE THE HESSISCHES FINANZGERICHT
HAS REFERRED TWO QUESTIONS TO THE COURT , WORDED AS FOLLOWS :

1. MUST THE CONCEPT OF MEASURES HAVING AN EFFECT EQUIVALENT TO
QUANTITATIVE RESTRICTIONS ON IMPORTS CONTAINED IN ARTICLE 30 OF THE EEC
TREATY BE UNDERSTOOD AS MEANING THAT THE FIXING OF A MINIMUM WINE-SPIRIT



CONTENT FOR POTABLE SPIRITS LAID DOWN IN THE GERMAN
BRANNTWEINMONOPOLGESETZ , THE RESULT OF WHICH IS THAT TRADITIONAL
PRODUCTS OF OTHER MEMBER STATES WHOSE WINE-SPIRIT CONTENT IS BELOW THE
FIXED LIMIT CANNOT BE PUT INTO CIRCULATION IN THE FEDERAL REPUBLIC OF
GERMANY , ALSO COMES WITHIN THIS CONCEPT?

2 . MAY THE FIXING OF SUCH A MINIMUM WINE-SPIRIT CONTENT COME WITHIN THE
CONCEPT OF ' ' DISCRIMINATION REGARDING THE CONDITIONS UNDER WHICH GOODS
ARE PROCURED AND MARKETED . .. BETWEEN NATIONALS OF MEMBER STATES "'
CONTAINED IN ARTICLE 37 OF THE EEC TREATY?

6 THE NATIONAL COURT IS THEREBY ASKING FOR ASSISTANCE IN THE MATTER OF
INTERPRETATION IN ORDER TO ENABLE IT TO ASSESS WHETHER THE REQUIREMENT
OF A MINIMUM ALCOHOL CONTENT MAY BE COVERED EITHER BY THE PROHIBITION ON
ALL MEASURES HAVING AN EFFECT EQUIVALENT TO QUANTITATIVE RESTRICTIONS IN
TRADE BETWEEN MEMBER STATES CONTAINED IN ARTICLE 30 OF THE TREATY OR BY
THE PROHIBITION ON ALL DISCRIMINATION REGARDING THE CONDITIONS UNDER
WHICH GOODS ARE PROCURED AND MARKETED BETWEEN NATIONALS OF MEMBER
STATES WITHIN THE MEANING OF ARTICLE 37 .

71T SHOULD BE NOTED IN THIS CONNEXION THAT ARTICLE 37 RELATES SPECIFICALLY
TO STATE MONOPOLIES OF A COMMERCIAL CHARACTER .

THAT PROVISION IS THEREFORE IRRELEVANT WITH REGARD TO NATIONAL
PROVISIONS WHICH DO NOT CONCERN THE EXERCISE BY A PUBLIC MONOPOLY OF ITS
SPECIFIC FUNCTION - NAMELY , ITS EXCLUSIVE RIGHT - BUT APPLY IN A GENERAL
MANNER TO THE PRODUCTION AND MARKETING OF ALCOHOLIC BEVERAGES ,
WHETHER OR NOT THE LATTER ARE COVERED BY THE MONOPOLY IN QUESTION .

THAT BEING THE CASE , THE EFFECT ON INTRA-COMMUNITY TRADE OF THE MEASURE
REFERRED TO BY THE NATIONAL COURT MUST BE EXAMINED SOLELY IN RELATION TO
THE REQUIREMENTS UNDER ARTICLE 30, AS REFERRED TO BY THE FIRST QUESTION .

8IN THE ABSENCE OF COMMON RULES RELATING TO THE PRODUCTION AND
MARKETING OF ALCOHOL - A PROPOSAL FOR A REGULATION SUBMITTED TO THE
COUNCIL BY THE COMMISSION ON 7 DECEMBER 1976 ( OFFICIAL JOURNAL C 309,P .2)
NOT YET HAVING RECEIVED THE COUNCIL 'S APPROVAL - IT IS FOR THE MEMBER
STATES TO REGULATE ALL MATTERS RELATING TO THE PRODUCTION AND MARKETING
OF ALCOHOL AND ALCOHOLIC BEVERAGES ON THEIR OWN TERRITORY .

OBSTACLES TO MOVEMENT WITHIN THE COMMUNITY RESULTING FROM DISPARITIES
BETWEEN THE NATIONAL LAWS RELATING TO THE MARKETING OF THE PRODUCTS IN
QUESTION MUST BE ACCEPTED IN SO FAR AS THOSE PROVISIONS MAY BE
RECOGNIZED AS BEING NECESSARY IN ORDER TO SATISFY MANDATORY
REQUIREMENTS RELATING IN PARTICULAR TO THE EFFECTIVENESS OF FISCAL
SUPERVISION , THE PROTECTION OF PUBLIC HEALTH , THE FAIRNESS OF COMMERCIAL
TRANSACTIONS AND THE DEFENCE OF THE CONSUMER .



9THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY , INTERVENING IN THE
PROCEEDINGS , PUT FORWARD VARIOUS ARGUMENTS WHICH , IN ITS VIEW , JUSTIFY
THE APPLICATION OF PROVISIONS RELATING TO THE MINIMUM ALCOHOL CONTENT OF
ALCOHOLIC BEVERAGES , ADDUCING CONSIDERATIONS RELATING ON THE ONE HAND
TO THE PROTECTION OF PUBLIC HEALTH AND ON THE OTHER TO THE PROTECTION OF
THE CONSUMER AGAINST UNFAIR COMMERCIAL PRACTICES .

10AS REGARDS THE PROTECTION OF PUBLIC HEALTH THE GERMAN GOVERNMENT
STATES THAT THE PURPOSE OF THE FIXING OF MINIMUM ALCOHOL CONTENTS BY
NATIONAL LEGISLATION IS TO AVOID THE PROLIFERATION OF ALCOHOLIC BEVERAGES
ON THE NATIONAL MARKET , IN PARTICULAR ALCOHOLIC BEVERAGES WITH A LOW
ALCOHOL CONTENT , SINCE , IN ITS VIEW , SUCH PRODUCTS MAY MORE EASILY INDUCE
A TOLERANCE TOWARDS ALCOHOL THAN MORE HIGHLY ALCOHOLIC BEVERAGES .

11SUCH CONSIDERATIONS ARE NOT DECISIVE SINCE THE CONSUMER CAN OBTAIN ON
THE MARKET AN EXTREMELY WIDE RANGE OF WEAKLY OR MODERATELY ALCOHOLIC
PRODUCTS AND FURTHERMORE A LARGE PROPORTION OF ALCOHOLIC BEVERAGES
WITH A HIGH ALCOHOL CONTENT FREELY SOLD ON THE GERMAN MARKET IS
GENERALLY CONSUMED IN A DILUTED FORM .

12THE GERMAN GOVERNMENT ALSO CLAIMS THAT THE FIXING OF A LOWER LIMIT FOR
THE ALCOHOL CONTENT OF CERTAIN LIQUEURS IS DESIGNED TO PROTECT THE
CONSUMER AGAINST UNFAIR PRACTICES ON THE PART OF PRODUCERS AND
DISTRIBUTORS OF ALCOHOLIC BEVERAGES .

THIS ARGUMENT IS BASED ON THE CONSIDERATION THAT THE LOWERING OF THE
ALCOHOL CONTENT SECURES A COMPETITIVE ADVANTAGE IN RELATION TO
BEVERAGES WITH A HIGHER ALCOHOL CONTENT , SINCE ALCOHOL CONSTITUTES BY
FAR THE MOST EXPENSIVE CONSTITUENT OF BEVERAGES BY REASON OF THE HIGH
RATE OF TAX TO WHICH IT IS SUBJECT .

FURTHERMORE , ACCORDING TO THE GERMAN GOVERNMENT , TO ALLOW ALCOHOLIC
PRODUCTS INTO FREE CIRCULATION WHEREVER , AS REGARDS THEIR ALCOHOL
CONTENT , THEY COMPLY WITH THE RULES LAID DOWN IN THE COUNTRY OF
PRODUCTION WOULD HAVE THE EFFECT OF IMPOSING AS A COMMON STANDARD
WITHIN THE COMMUNITY THE LOWEST ALCOHOL CONTENT PERMITTED IN ANY OF THE
MEMBER STATES , AND EVEN OF RENDERING ANY REQUIREMENTS IN THIS FIELD
INOPERATIVE SINCE A LOWER LIMIT OF THIS NATURE IS FOREIGN TO THE RULES OF
SEVERAL MEMBER STATES .

13AS THE COMMISSION RIGHTLY OBSERVED , THE FIXING OF LIMITS IN RELATION TO
THE ALCOHOL CONTENT OF BEVERAGES MAY LEAD TO THE STANDARDIZATION OF
PRODUCTS PLACED ON THE MARKET AND OF THEIR DESIGNATIONS , IN THE INTERESTS
OF A GREATER TRANSPARENCY OF COMMERCIAL TRANSACTIONS AND OFFERS FOR
SALE TO THE PUBLIC .

HOWEVER , THIS LINE OF ARGUMENT CANNOT BE TAKEN SO FAR AS TO REGARD THE
MANDATORY FIXING OF MINIMUM ALCOHOL CONTENTS AS BEING AN ESSENTIAL
GUARANTEE OF THE FAIRNESS OF COMMERCIAL TRANSACTIONS , SINCE IT IS A SIMPLE
MATTER TO ENSURE THAT SUITABLE INFORMATION IS CONVEYED TO THE PURCHASER
BY REQUIRING THE DISPLAY OF AN INDICATION OF ORIGIN AND OF THE ALCOHOL
CONTENT ON THE PACKAGING OF PRODUCTS.



14IT IS CLEAR FROM THE FOREGOING THAT THE REQUIREMENTS RELATING TO THE
MINIMUM ALCOHOL CONTENT OF ALCOHOLIC BEVERAGES DO NOT SERVE A PURPOSE
WHICH IS IN THE GENERAL INTEREST AND SUCH AS TO TAKE PRECEDENCE OVER THE
REQUIREMENTS OF THE FREE MOVEMENT OF GOODS , WHICH CONSTITUTES ONE OF
THE FUNDAMENTAL RULES OF THE COMMUNITY .

IN PRACTICE , THE PRINCIPLE EFFECT OF REQUIREMENTS OF THIS NATURE IS TO
PROMOTE ALCOHOLIC BEVERAGES HAVING A HIGH ALCOHOL CONTENT BY EXCLUDING
FROM THE NATIONAL MARKET PRODUCTS OF OTHER MEMBER STATES WHICH DO NOT
ANSWER THAT DESCRIPTION .

IT THEREFORE APPEARS THAT THE UNILATERAL REQUIREMENT IMPOSED BY THE
RULES OF A MEMBER STATE OF A MINIMUM ALCOHOL CONTENT FOR THE PURPOSES
OF THE SALE OF ALCOHOLIC BEVERAGES CONSTITUTES AN OBSTACLE TO TRADE
WHICH IS INCOMPATIBLE WITH THE PROVISIONS OF ARTICLE 30 OF THE TREATY .

THERE IS THEREFORE NO VALID REASON WHY , PROVIDED THAT THEY HAVE BEEN
LAWFULLY PRODUCED AND MARKETED IN ONE OF THE MEMBER STATES , ALCOHOLIC
BEVERAGES SHOULD NOT BE INTRODUCED INTO ANY OTHER MEMBER STATE ; THE
SALE OF SUCH PRODUCTS MAY NOT BE SUBJECT TO A LEGAL PROHIBITION ON THE
MARKETING OF BEVERAGES WITH AN ALCOHOL CONTENT LOWER THAN THE LIMIT SET
BY THE NATIONAL RULES .

15CONSEQUENTLY , THE FIRST QUESTION SHOULD BE ANSWERED TO THE EFFECT
THAT THE CONCEPT OF ' MEASURES HAVING AN EFFECT EQUIVALENT TO
QUANTITATIVE RESTRICTIONS ON IMPORTS ' CONTAINED IN ARTICLE 30 OF THE
TREATY IS TO BE UNDERSTOOD TO MEAN THAT THE FIXING OF A MINIMUM ALCOHOL
CONTENT FOR ALCOHOLIC BEVERAGES INTENDED FOR HUMAN CONSUMPTION BY THE
LEGISLATION OF A MEMBER STATE ALSO FALLS WITHIN THE PROHIBITION LAID DOWN
IN THAT PROVISION WHERE THE IMPORTATION OF ALCOHOLIC BEVERAGES LAWFULLY
PRODUCED AND MARKETED IN ANOTHER MEMBER STATE IS CONCERNED .

Decision on costs

COSTS

16THE COSTS INCURRED BY THE GOVERNMENT OF THE KINGDOM OF DENMARK , THE
GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY AND THE COMMISSION OF
THE EUROPEAN COMMUNITIES , WHICH HAVE SUBMITTED OBSERVATIONS TO THE
COURT , ARE NOT RECOVERABLE .

SINCE THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN ACTION
ARE CONCERNED , IN THE NATURE OF A STEP IN THE ACTION BEFORE THE
HESSISCHES FINANZGERICHT , COSTS ARE A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,

THE COURT ,



IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE HESSISCHES FINANZGERICHT
BY ORDER OF 28 APRIL 1978 , HEREBY RULES :

THE CONCEPT OF ' MEASURES HAVING AN EFFECT EQUIVALENT TO QUANTITATIVE
RESTRICTIONS ON IMPORTS ' CONTAINED IN ARTICLE 30 OF THE EEC TREATY IS TO BE
UNDERSTOOD TO MEAN THAT THE FIXING OF A MINIMUM ALCOHOL CONTENT FOR
ALCOHOLIC BEVERAGES INTENDED FOR HUMAN CONSUMPTION BY THE LEGISLATION
OF A MEMBER STATE ALSO FALLS WITHIN THE PROHIBITION LAID DOWN IN THAT
PROVISION WHERE THE IMPORTATION OF ALCOHOLIC BEVERAGES LAWFULLY
PRODUCED AND MARKETED IN ANOTHER MEMBER STATE IS CONCERNED .



