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??????????, ???? ?????????? ??? ????????);»

 ??? ??? ????????????? ??????????

12      ?? ?? ??????? ???, ?? ?????? ?????????? ????? ?? ?????????????, ???’ ??????, ?? ?? 
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13      ??????, ????????, ?? ??????????? ??? ? ??????? ???? ????? ???? ???????? ???? 
???????? ????? ??? ????????????? ????????, ?????? ???????? ???, ???? ?? ???? ??? ??? 
??????? ??? ??????????????? ???, ?????? ??????????? ???? 50 % ?? ????? ???, 
???????????, ?? ??????? ????????? ??? ??? ??????, ?? ???????? ????? ?? ??????? ?? 
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?????????????? ???.

14      ?????? ?? ???????????, ?????, ???, ??? ??????? ??? ????????? ??? ???????? ???? 
????? ???? ????????? ??? ?? ?????? ??? ?????????? ??????????, ? ????????? ??? 
?????????? ??????? ? ?????? ????????, ??????? ????????? ??? ????????? ???, ?? ??? 
?????? ????? ??? ??????? ??? ?????????? ??? ????????? ???????? ???????? 
?????????????? ?? ???? ?????? ?????, ????????, ???? ??? ?? ???? ????????, ??? ????? 
????????? ??? ?????? 43 ?? (??., ??’ ???? ??? ??????, ??????? ??? 7?? ??????????? 2006, 
C?470/04, N, ??????? 2006, ?. I?7409, ????? 28).

15      ???? ????? ?????????, ?? ????? 43 ??, ???? ??? ?? ???? ?? ?????, ??????? ?? ?? 
?????? ???, ?? ??????????? ????? ??? ??????? ?????? ???????? ??? ??? ??????????? 
????????? ??? ????????, ?????????? ?????? ??? ?????? ????? ????????? ?? ????????? 
??? ??????????? ?? ???? ?????? ????? ???? ??? ???? ???????? ???, ????? ??? ??????? 
????? ?????? ????? ??? ????????? ??? ?????? ??? (??., ??? ??? ?????? ????, ??????? ??? 
13?? ???????? 2000, C?251/98, Baars, ??????? 2000, ?. I?2787, ??????? 28 ??? 29, ????? ??? 
??? ???? ???????????? ?????????).

16      ? ??????? ???? ????? ???? ??????? ????????? ??????????? ??? ?????? ??? 
??????????? ????????? ????????????? ??? ????????, ??????? ?? ?? ????????? ??? 
???????????, ??? ????? ????????? ????? ??? ???????? ?? ?? ???????? ???? ????????? ??? 
????????. ????? ??? ?? ????? ????? ??? ?? ???????????? ?????? ????? ?????????? ??? 
???????? ?????????? ?????????, ???? ???????????? ?? ????????????? ??? ?????? ?????, 
?? ??????????? ????? ????????? ??????????? ???????? ??????????? ???????? ???? 
?????? ??? ??????????? ????????? ????????????? ??? ??? ????????????, ?? ???? 
??????????, ???????? ??????? ??? ?? ???? ?????????? ??? ?? ?????? ??? ?????? 56 ??? 58 
?? (??., ???????, ??o?????? ??? 13?? ??????? 2007, C?524/04, Test Claimants in the Thin Cap 
Group Litigation, ? ????? ??? ???? ????? ??????????? ??? ???????, ??????? 33 ??? 34, 
????? ??? ??????? ??? 10?? ????? 2007, C-102/05, A ??? B, ? ????? ??? ???? ????? 
??????????? ??? ???????, ??????? 26 ??? 27).

17      ???? ???? ?????? ?? ??????????, ?? ????????? ??? ?????????? ???? ????? 
??????????? ???????????? ????? ?????? ???? ??????? ???? ???????? ??????? ?????? 
?????? ??????? ?? ????? ????? ???? ?????????? ?? ?? ????? ????? ??? ??????????? 
????????? ??????????? ??? ??????????? ? ??????? (??????? ??? 11?? ?????????? 2003, C-
364/01, Barbier, ??????? 2003, ?. I?15013, ????? 75).

18      ? ??????? ???? ????? ???? ???????, ??????? ????????? ?? ?????????? ??? 
????????? ??? ??? ???? ???????????, ???? ????? ????????????? ????????????, ??? 
?????????? ????????? ??????? ??????????? ?? ?????????? ??? ??????? ??????? ?????? 
???? ?? ???? ??? ??? ??????? ??? ??????????????? ???, ???????? ??????????? 
??????????? ??? ?????? ??? ????????????, ????? ??? ??? ?????????? ???, ??????? ?? ?? 
?? ? ?????????? ???? ????????? ???????????? ?? ???? ?? ?????? ????? ? ?? ????.

19      ???? ?? ????????? ??? ???????????, ??????????? ??????? ??????? ?????? ? ????? 
?????????? ??????????? ??????????? ??? ?????????????? ??????? ?? ??? ???? ??? ????? 
??? ???????? ???? ????? ????? ???????? ?????, ????????, ???????? ???? ?? ????? 43 ?? 
(??., ??’ ???? ??? ??????, ?????????????? ??????? Baars, ??????? 30 ??? 31). ?? ???? 
?????? ??? ??? ??????????? ??????? ??????? ?????? ? ????? ?????????? ??????????? 
??????????? ??? ?????????????? ??????? ?? ??? ???? ???? ?????? ? ??????? ??? ???? 
?????? ????????? ??? ???????? ???????? ???????? ?????? ???????????.

20      ????????????, ??? ?? ????????? ??? ??????????? ???? ????????? ?????????????, ?? 



??????? ??? ???? ????????????? ??????????? ??? ????? ??? ???????? ?????????? ??? 
?????????? ???? ????????? ?, ???? ????? ??? ????????, ???? ????, ???? ??? ???? ????? 
??????????????? ?????????? ? ?????, ??? ??? ????????? ????? ????????? ??????????, 
????????? ???? ????? ??? ???? ?????????? (??????? ??? 19?? ??????????? 2000, 
C?156/98, ???????? ???? ?????????, ??????? 2000, ?. I?6857, ????? 83, ??? ??? ???? 
???????????? ?????????).

21      ??????, ? ??????? ???? ????? ???? ??????? ?????????, ?? ?????????? ?????????? 
??? ????????????? ??????????????, ??? ??????????, ??? ???????? ??????? ????????, 
????????? ??????? ??????????? ?? ?????????? ??? ??????? ??????? ??????, ?????????? 
??? ?????, ?????????????, ????? ?? ???? ?? ?????? ??????????? ??? ??? ????????????? 
??? ?? ???? ?????? ????? ???????.

22      ???? ????????, ? ??????? ???? ???????, ?????? ??? ?????????? ??????????? 
??????????????, ?????? ??????? ???????? ?????? ??? ?????????????? ??????? ?? ??? 
???? ???????????? ????????? ??????? ??????????? ??? ???????? ??????? ????????, 
???????? ? ????? ??????????? ??????? ??????? ???? ?????? ??? ??????????? ????????? 
????????????? ??? ???? ??????????????? ??????.

23      ????????? ???? ?,?? ??????????? ? ??????? ?????????, ? ?????????? ??????? 
????????? ?????????? ??? ?????????? ??? ?? ??????? ??? ? ??????? ??????? ??? 
????????? ??? ??????????? ???? ???????????? ??? ?? ???? ?????? ?????, ???? ????? ??? 
?????????? ????????? ??????? ??????????? ??? ?????? ????, ????????????, ?????????, 
???? ???????????? ??? ???????? ?? ???? ?????? ?????, ?? ?????? ??? ????????????? 
??????????? ??????????????, ?????? ?????????? ??? ??????????? ?????? ??????????? 
??? ????? ?????? ?????.

24      ?????? ??????????? ?????? ?? ????? ????? ????? ?? ????????? ?????? ?????, 
??????? ?? ?? ???????, ??? ?????????????? ??? ???????????? ?????? ??????? 
???????????. ????? ??? ???? ????????? ????, ?? ?????? ? ???????? ???? ??????? ?????? 
?? ????? ????????? ??? ??? ???????? ??? ????????????? ?????? ??? ?? ?? ?????? ????? 
??? ????????? ??? ??? ???????? ??? ?????? ????? ?????? (??., ?????? ?????, ????????? 
??? 13?? ?????????? 2005, C?446/03, Marks & Spencer, ??????? 2005, ?. I?10837, ????? 35, 
??? 12?? ??????????? 2006, C-196/04, Cadbury Schweppes ??? Cadbury Schweppes 
Overseas, ??????? 2006, ?. I?7995, ????? 47, ??? ??? 29?? ??????? 2007, C?347/04, Rewe 
Zentralfinanz, ? ????? ??? ???? ????? ??????????? ??? ???????, ????? 37).

25      ???? ???????????? ??? ???????? ???? ????? ???? ?????????, ? ??????? ????????? 
??????????? ?????? ????????? ?? ??? ???????? ??? ?????? ??? ??????? ???????????? ??? 
?? ?? ????????? ??? ?????? ???????? ?? ?????, ???? ??? ??????????? ???????, ????? ??? 
??????? ?????? ?????, ????? ??? ??????? ?? ??? ?????????????????? ??? ??????????? 
???????.

26      ??????? ?????, ????? ?? ???????? ?? ??? ???????? ??? ?????? ??? ??????? 
???????????? ??? ?? ????????? ??? ?????? ???????? ?? ?????, ?? ?????????, ?? 
????????? ??????????? ??? ??? ????????? ????????????, ?? ?????? ?????? ??? ?? 
?????????????? ?????? ??????????? ??????? ????????? ?????????? ??????????? ?? 
?????? ? ?????? ???????.

27      ???? ????? ???? ?????? ??? ??????????? ? ??????? ?????????, ????????????? ??? 
??? ??????????? ? ?????? ?? ??????????? ? ???????? ??? ???????? ????????? ???? ???? 
????????? «?????????????» ???????????? ??? ????????? ???????????? ?????? ?????? 
???????? ????? ??? ??????? ??????? ??????. ????????????, ?? ??????????, ???? ????? 



??? ??????? ???????? ??? ??????????? ??? ????????????? ???????????? ???, ????????, 
???????? ??? ??????????? ?????? ????????, ???? ??? ???????? ????? ???????????, ?? 
?????????? ?? ???? ?????? ????? ???????????? ?????????? ???? ???? ????????? ?? ??? 
?????????? ??? ????? ?????? ?????.

28      ???????, ???? ????? ?? ?????????? ??? ? ??????? ????????? ?????? ??? ??? ?????? 
??????????? ??? ??????????????????? ??? ??????????? ???????, ???? ??? ??? ? ?????? 
77/799/??? ??? ??????????, ??? 19?? ?????????? 1977, ???? ??? ????????? ????????? ??? 
???????? ????? ??? ?????? ????? ???? ????? ??? ?????? ????? (?? ???. ???. 09/001, ?. 86), 
??? ???? ???????? ???? ???? ???????????, ????? ? ?????????? ??? ? ????????? ???? ??? 
?????? ?? ????????????? ??? ?????????????? ?????? ?????????? ??? ???????? 
??????????? ??????????????, ????? ?? ??????????? ????? ??????? ?? ???????? ??? ???? 
??????????????? ?? ???????????? ?? ????? ?? ?????????? ??????????? ????????, ???? ?? 
???????????? ?????? ??? ?? ?? ???? ?????????? ????????????? ??????????? ????? 
?????? ?????????? ?? ???????? ??? ??????? ?????????? ??????? ?? ??? ?????? ???????? 
(??., ????????, ??????? ??? 11?? ????????? 2007, C?451/05, Elisa, ? ????? ??? ???? ????? 
??????????? ??? ???????, ????? 98).

29      ????????, ??? ????????? ??????? ?????? ?? ????? ? ???????? ???, ???????? ??????? 
??????????????? ?????, ?? ????? 43 ?? ?????????? ??????? ?? ??? ???? ??????????? 
??????? ??????? ??????, ??????? ??? ?????? ? ???????????? ???? ????? ????????????? 
???????????? ???????? ??? ??? ???? ????? ??? ????????? ??? ???????????? ?? ??????, 
???? ?? ???? ??? ??? ??????? ??? ??????????????? ???, ???????????? ??????????? ????? 
???????????? ?? ???? ?????? ?????, ??? ????????? ?? ?? ??????????? ????????????? ?? 
?????????? ??? ?????? ??????? ??????.

 ??? ??? ?????????? ??????

30      ????????? ??? ? ??????? ?????????? ???? ?? ???? ???? ????????? ??? ?????? ????? 
??? ????????? ?????????????? ??? ??????? ??????? ??? ??????? ???????????, ?’ ???? 
??????????? ?? ????????? ??? ??? ?????????? ??????. ?? ????? ??? ????? ??????????? 
???? ???????? ???????????? ??? ??????????, ???? ??? ?? ??? ????????, ??? ???????????.

??? ???? ?????? ??????, ?? ?????????? (??????? ?????) ???????????:

???????? ??????? ??????????????? ?????, ?? ????? 43 ?? ?????????? ??????? ?? 
??? ???? ??????????? ??????? ??????? ??????, ??????? ??? ?????? ? 
???????????? ???? ????? ????????????? ???????????? ???????? ??? ??? ???? 
????? ??? ????????? ??? ???????????? ?? ??????, ???? ?? ???? ??? ??? ??????? 
??? ??????????????? ???, ???????????? ??????????? ????? ???????????? ?? ???? 
?????? ?????, ??? ????????? ?? ?? ??????????? ????????????? ?? ?????????? ??? 
?????? ??????? ??????.

(?????????)

* ?????? ???????????: ? ?????????.


